


















JAMES C. BRADSHAW (#3768) 

ANN MARIE TALIAFERRO (#8776) 

Attorneys for Defendant

10 West Broadway, Suite 210

Salt Lake City, Utah 84101

Telephone: (801) 532-5297

Facsimile: (801) 532-5298

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

v.

JENNY LEE DUDDLESTON,

Defendant.

ORDER CONTINUING SENTENCING

Case No. 1:05CR-0080TS

Based upon motion of the defendant, the stipulation of the government and good cause

appearing therefor;

IT IS HEREBY ORDERED that the sentencing date of August 31, 2006, at 9 a.m. is

stricken and that the matter is reset for sentencing on the 14th day of September 2006, at 9:00

a.m. 

DATED this 29th day of August 2006.

BY THE COURT:

_______________________________________

TED STEWART

U.S. District Court Judge

























































Jon D. Williams (8318)

8 East Broadway, Suite 500

Salt Lake City, Utah 84111

(801) 746-1460

(801) 746-5613

Attorney for Defendant

UNITED STATES DISTRICT COURT

CENTRAL DIVISION, DISTRICT OF UTAH.

UNITED STATES OF AMERICA,

Plaintiff,

vs.

MARY McMILLAN,

Defendant.

ORDER SEALING ADDENDUM TO

SENTENCING MEMORANDUM

Case No. 2:04-CR-470-DAK

BASED ON the Defendant’s motion, good cause having been shown, the Court herewith

Orders that the attachment section filed with the Defendant’s Sentencing Memorandum be sealed

until further Order of the Court.

DATED this 29th day of August, 2006.

BY THE COURT:

______________________________

Dale A. Kimball

United States District Court Judge 
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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

BRIAN L. ROBERTS,

Plaintiff,

v.

SONY CORPORATION et al.,

Defendants.

ORDER

Case No. 2:04cv673

Judge Ted Stewart

Magistrate Paul M. Warner

This matter was referred to Magistrate Judge Paul M. Warner by District Judge Ted

Stewart pursuant to 28 U.S.C. § 636(b)(1)(A).  Before the court is Plaintiff Brian L. Roberts’s

(“Plaintiff”) (1) Motion to Reconsider and Vacate Scheduling Order [docket no. 88], (2) Motion

for Leave of Court to Amend Complaint [docket no. 96], (3) Amended Motion for Leave of

Court to Amend Complaint [docket no. 99], (4) Motion to Withdraw Amended Motion for Leave

of Court to Amend Complaint [docket no. 101], and (5) Amended Motion for Leave of Court to

File an Amended Complaint [docket no. 103].  The court has carefully reviewed the memoranda

submitted by the parties.  Pursuant to Utah local rule 7-1(f), the court elects to determine the

motion on the basis of the written memoranda and finds that oral argument would not be helpful

or necessary.  See DUCivR 7-1(f).

(1)  Motion to Reconsider and Vacate Scheduling Order:

In response to the Notice of Initial Pretrial Conference set for June 20, 2006, Defendants
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Sony et al. (“Defendants”) assert that on May 12, 2006 they sent to Plaintiff by Federal Express a

letter with proposed drafts of the (1) Attorney’s Planning Meeting Report and (2) Scheduling

Order and Order Vacating Hearing.  In the letter, Defendants requested that Plaintiff make

himself available to conduct a rule 26(f) meeting on May 17, 2006 at 5:00 p.m.  Plaintiff

contends that while the letter and its attachments reached his (or his mother’s) house on May 16,

2006, he did not actually receive it until May 17, 2006 after the meeting was scheduled to take

place.  Plaintiff did not contact opposing counsel or otherwise respond to the letter because he

believed that it was unnecessary for him to do so under local rule DUCivR 16-1 and that he could

appear at the Initial Pretrial Conference on June 20, 2006 and address scheduling at that time.  

On May 19, 2006, Defendants submitted to the court their proposed Attorney’s Planning

Meeting Report and Scheduling Order and Order Vacating Hearing.  In these documents,

Defendants advised the court that “defense counsel sent a letter on 5/12/06 to plaintiff, who is

representing himself pro se, to schedule a Rule 26(f) phone conference at 5:00 p.m. P.S.T. on

5/17/06; however, defense counsel was unable to contact plaintiff by phone at the suggested time

despite numerous attempts, because plaintiff’s phone was ‘busy.’”    

On May 31, 2006, the court entered a Scheduling Order vacating the Initial Pretrial

Conference and setting a pretrial schedule as follows:  fact discovery to be completed by May 18,

2007; expert discovery to be completed by July 13, 2007; dispositive or potentially dispositive

motions to be filed by August 6, 2007, the final pretrial conference to be held on December 18,

2007, and a trial date of January 7, 2008.  Plaintiff asserts that this Scheduling Order should be

vacated on the grounds that Defendants failed to serve Plaintiff with copies of the Defendants’
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Attorney’s Planning Meeting Report, the Proposed Scheduling Order, and Proposed Order

Vacating Hearing.  However, as is evidenced by the certificate of service, these documents were

mailed to Plaintiff on May 19, 2006.  Furthermore, Plaintiff fails to demonstrate how any of the

specific provisions or dates in the Scheduling Order have or will prejudice him.  Plaintiff seems    

to be concerned only with the fact that he did not have the opportunity to attend an Initial Pretrial

Conference.  Because Plaintiff has not articulated his specific concerns with the dates set in the

Scheduling Order, Plaintiff’s Motion to Reconsider and Vacate Scheduling Order [docket no. 88]

is DENIED.  Plaintiff, however, may renew his motion if he can demonstrate actual prejudice.  

(2) Motion for Leave of Court to Amend Complaint: 

Pursuant to rule 15(a) of the Federal Rules of Civil Procedure, leave to amend pleadings

“shall be freely given when justice so requires.”  Fed. R. Civ. P. 15(a); see also Foman v. Davis,

371 U.S. 178, 182 (1962) (stating that the mandate of rule 15(a) “is to be heeded” and that “[i]n

the absence of any apparent or declared reason . . . the leave sought should, as the rules require,

be ‘freely given.’” (quoting Fed. R. Civ. P. 15(a)).  Accordingly, Plaintiff’s Motion for Leave of

Court to Amend Complaint  [docket no. 96] is GRANTED.  Plaintiff is ORDERED to file his

Amended Complaint within thirty (30) days of the date of this order.     

(3) Amended Motion for Leave of Court to Amend Complaint, (4) Motion to

Withdraw Amended Motion for Leave of Court to Amend Complaint, and (5)

Amended Motion for Leave of Court to File an Amended Complaint:

Plaintiff filed these three motions to correct or replace the Amended Complaint attached

as Exhibit A to his Memorandum in Support of Plaintiff’s Motion for Leave of Court to Amend

Complaint [docket no. 97].  Because Plaintiff’s original Motion for Leave of Court to Amend
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Complaint [docket no. 96] has been granted, the court finds these motions [docket nos. 99, 101,

103] to be MOOT.  

DATED this 30th day of August, 2006.

BY THE COURT:

                                                                             

PAUL M. WARNER

United States Magistrate Judge





















































______________________________________________________________________________

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH

_____________________________________________________________________________   

UNITED STATES OF AMERICA,     :   

   

Plaintiff, : Case No. 2:05CR00805 TC

v. :                        

ORDER REGARDING 

DENNIS B. EVANSON, et al., : PENDING MOTIONS

Defendants : Magistrate Judge David Nuffer

______________________________________________________________________________

IT IS HEREBY ORDERED that the Government shall file a response to the following

motions, which are referred to the magistrate judge, on or before September 11, 2006, and any

replies shall be filed on or before September 15, 2006.

116  Defendant's MOTION for Bill of Particulars filed  08/25/2006 by: Wayne F.

Demeester ; 

124  Defendant's MOTION to Produce Exculpatory Evidence, Impeaching Evidence

and Rule 404(b) Evidence filed  08/25/2006 by: Wayne F. Demeester; 

126  Defendant's MOTION for Disclosure of Expert Testimony filed  08/25/2006 by

Wayne F. Demeester;  

129 Defendant's MOTION to Compel GOVERNMENT TO DISCLOSE BRADY

INFORMATION filed August 25, 2006, by Graham R. Taylor;

133 Defendant's MOTION to Sever Defendant filed August 25, 2006 by Graham R.

Taylor;
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138 REQUEST FOR NOTICE OF INTENT TO USE 404(b) EVIDENCE filed August

25, 2006, by Graham R. Taylor 

144  Defendant's MOTION for Joinder in Defendant Taylor's Motion re [129]

Defendant's MOTION to Compel GOVERNMENT TO DISCLOSE BRADY

INFORMATION filed 08/28/2006 by Brent Metcalf; and

153 Defendant's MOTION for Disclosure of Rule 404(b) Evidence August 28, 2006,

by Brent H. Metcalf.

IT IS FURTHER ORDERED that if any party contends any other motion is pending

before the magistrate judge, that party should file a notice with the court on or before September

8, 2006.  According to the records of the magistrate judge, other motions pending in this case are

all pending before the district judge.

113  Defendant Stephen F. Petersen's MOTION to Suppress Evidence 

114  Defendant Wayne F. Demeester 's MOTION to Permit Counsel to Orally Examine

Prospective Jurors 

121  Defendant Wayne F. Demeester 's MOTION For Leave to Submit Jury

Questionnaire 

122  Defendant Wayne F. Demeester 's MOTION for Hearing Pre-Trial James Hearing 

131  Defendant Graham R. Taylor 's MOTION for James Hearing 

135  Defendant Graham R. Taylor 's MOTION to Sever Defendant 

137  Defendant Graham R. Taylor 's MOTION to Dismiss Indictment/Information 

148  Defendant Dennis B. Evanson 's MOTION to Suppress Evidence Seized Pursuant

to Two Search Warrants 
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156  Defendant Brent H. Metcalf 's MOTION to Dismiss Indictment/Information

Count 9 

DATED this 30th day of August, 2006.

BY THE COURT:

__________________________________________

    DAVID NUFFER

United States Magistrate Judge
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of the United States Attorney’s Office, and

that a copy of the foregoing Order was sent to all parties named below, this 2   day of June,nd

2006.

Rodney G. Snow Robert G. Chadwell

Clyde, Snow, Sessions & Swenson McKay Chadwell, PLLC

201 S. Main, Suite 1300 600 University Street, Suite 1601

Salt Lake City, UT 84111 Seattle, WA 98101

Robert K. Hunt Christopher J. Cannon

Utah Federal Defenders Sugarman & Cannon

46 W. Broadway, Suite 110 44 Montgomery Street, Suite 2080

Salt Lake City, UT 84101 San Francisco, CA 94104

Max D. Wheeler Stephen McCaughey

Snow, Christiansen & Martineau 10 W. Broadway 

PO Box 45000 Suite 650

Salt Lake City, UT 84145-5000 Salt Lake City, UT 84101

/s/ Janet S. Larson                                      







IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff, ORDER

AND

vs. MEMORANDUM DECISION

STEVE PYEATT, Case No. 2:05-CR-890 TC

Defendant.

Defendant Steve Pyeatt moves for dismissal of the indictment against him for violation of

his right to a speedy trial under 18 U.S.C. § 3161(c).  He seeks dismissal with prejudice, in

accordance with 18 U.S.C. § 3162, contending that the government failed to bring him to trial

within the seventy-day statutory period.  Although the court finds that a violation of the Speedy

Trial Act occurred (seventy-eight days, or eight days over the statutory maximum, had elapsed

when Pyeatt filed his motion to dismiss), the court dismisses the case without prejudice.  

FACTUAL BACKGROUND

On December 7, 2005, Steve Pyeatt was indicted on one count of “knowing and

intentionally possess[ing] a list I chemical, phosphorus, knowing or having reason to believe that

it will be used to manufacture methamphetamine, a Schedule II controlled substance.” 

(Indictment (Dkt # 1).)  The indictment arose out of a search and arrest of Pyeatt on January 25,

2005, for violation of his parole agreement (Pyeatt had been convicted in state court for a drug

offense involving methamphetamine).  On that same day, Pyeatt was taken back into state
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custody.  On January 18, 2006, more than one month after his indictment and more than one year

after his arrest by state authorities, Pyeatt appeared before a federal magistrate judge and elected

to remain in state, rather than federal, custody.  He is still in state custody, purportedly in part

because the Utah Board of Pardons and Parole has declined to release him on parole while

federal charges are pending.  

On February 15, 2006, Pyeatt filed a motion to suppress.  On June 15, 2006, the court

issued an order denying the motion to suppress.  No other motions were filed.  Typically, the

court sets a trial date at the same time it issues an order denying a motion to suppress.  Such a

date acts as a triggering mechanism that reminds the United States to work within the Speedy

Trial Act deadline.  But through inadvertence, on the part of all parties involved (government,

defense, and the court), no trial date was set.   

On August 4, 2006, Pyeatt filed a Motion to Dismiss Pursuant To 18 U.S.C. § 3161(c)

For Speedy Trial Violation.    

ANALYSIS

The Speedy Trial Act, 18 U.S.C. § 3161 et seq., requires that a criminal defendant be

tried within seventy days of the filing of the information or indictment or the defendant’s

appearance before a judicial officer, whichever comes later.  18 U.S.C. § 3161(c)(1).  In Pyeatt’s

case, the seventy day period began to run on January 18, 2006, when he appeared before the

magistrate judge.  Based on a calculation of non-excluded days (following the requirements set

forth in § 3161(h)), there is no dispute that Pyeatt was not brought to trial within the seventy day

statutory period.  

Eight days after the period expired, Pyeatt filed his motion to dismiss under 18 U.S.C.
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§ 3162, which reads, in relevant part, as follows:

If a defendant is not brought to trial within the time limit required by section

3161(c), the information or indictment shall be dismissed on motion of the

defendant. . . . In determining whether to dismiss the case with or without

prejudice, the court shall consider, among others, each of the following factors:

the seriousness of the offense; the facts and circumstances of the case which led to

the dismissal; and the impact of a reprosecution on the administration of this

chapter and on the administration of justice.

18 U.S.C. § 3162(a)(2) (emphasis added).  

Given the undisputed violation of the Act, the court must dismiss the indictment against

Pyeatt.  But “[w]hile dismissal of the indictment is mandatory, the district court retains discretion

to determine whether the indictment is dismissed with or without prejudice.”  United States v.

Cano-Silva, 402 F.3d 1031, 1034 (10th Cir. 2005). 

Seriousness of the offense

Pyeatt is charged with a felony drug offense: possession of a list I chemical (phosphorus)

with intent to manufacture methamphetamine.  The offense with which Pyeatt is charged is

sufficiently serious to weigh in favor of dismissal without prejudice.  See United States v.

Saltzman, 984 F.2d 1087, 1089, 1093 (10th Cir. 1993) (“Obtaining [pre-cursor chemical] with

the intent to manufacture methamphetamine is a serious drug-related crime.”). Although Pyeatt

was convicted once before for manufacturing methamphetamine, the conviction was ten years

ago, so this does not weigh in favor of the government.

Facts and Circumstances Leading to Dismissal

When analyzing the facts and circumstances leading to dismissal, “the court should focus

‘on the culpability of the delay-producing conduct.’” Saltzman, 984 F.2d at 1093 (quoting United

States v. Hastings, 847 F.2d 920, 925 (1st Cir. 1988)).  Here, the failure to bring Pyeatt to trial
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within the seventy-day period was due to inadvertence.  And all parties involved, including the

court, had a role in the oversight.  Certainly, “the Government bears the burden of ensuring the

Defendant’s speedy trial rights are not violated.”  Id.  But there is nothing in the record showing

an intentional delay or a pattern of dilatory conduct on the part of the United States Attorney’s

office.  And “‘[a] defendant who waits passively while the time runs has less claim to dismissal

with prejudice than does a defendant who demands, but does not receive, prompt attention.’” Id.

at 1093-94 (quoting United States v. Fountain, 840 F.2d 509, 513 (7th Cir. 1988)).  See also

United States v. Wright, 6 F.3d 811, 814 (D.C. Cir. 1993) (“While the Government bears a large

part of the responsibility for bringing a defendant to trial within the statutory period, the Act does

not require the court to consider the Government’s ‘burden’ in the prejudice inquiry.”).

Impact of a Re-Prosecution

As for the third statutory factor, the court should consider “the prejudice suffered by the

defendant from the delay.”  Saltzman, 984 F.2d at 1094.  

In this case, the delay was eight days.  The length of delay is relatively insignificant

compared to other cases dealing with Speedy Trial Act violations.  See, e.g., United States v.

Mancia-Perez, 331 F.3d 464, 470 (5th Cir. 2003) (holding that sixty-three day delay was not

serious or severe); United States v. Williams, 314 F.3d 552, 560 (11th Cir. 2002) (holding that

“minimal” eight-day delay required dismissal without prejudice, and if delay were calculated to

be sixty-eight days, the violation “was not so substantial per se as to require dismissing the

charges in the complaint with prejudice”); United States v. Wright, 6 F.3d 811, 813, 816 (D.C.

Cir. 1993) (affirming dismissal without prejudice when statutory period was exceeded by

seventeen days).  



There is no claim that the United States violated the Speedy Trial Act by indicting Pyeatt1

in December 2005.

5

Pyeatt contends that the court should consider the amount of time he was held in custody

before he was indicted (approximately eleven months).  He claims that the impact on the

administration of justice weighs in his favor.  According to Pyeatt, he has been prejudiced

because 

 he has been held in limbo in the state prison system, [where] they are waiting on a

determination of his federal case.  There is no prejudice to the Government if this

matter is dismissed with prejudice because Pyeatt has essentially been punished

for the alleged offense given all the time he has served in state custody because of

this matter and the fact [that] it continues to remain unresolved. . . . 

(Def.’s Mem. Supp. (Dkt # 35) at 4-5.)  At the hearing on the motion to dismiss, counsel for

Pyeatt represented that the Utah Board of Pardons and Parole more likely than not would have

released Pyeatt on parole by now if it were not for the pending federal charges.  But the time he

has spent in custody is not necessarily attributable to the federal government—he was arrested

and placed in custody for unrelated violations of his parole agreement.  And there is no way to

determine what the Board would have done if Pyeatt had been indicted earlier  or brought to trial1

within the seventy-day period.  All that is clear is that Pyeatt was held in custody eight days

beyond the Speedy Trial Act deadline.  That is simply not enough to justify dismissal with

prejudice.  Moreover, nothing in the record suggests that Pyeatt’s defense has been compromised

by the delay.

CONCLUSION

Based on a clear violation of the Speedy Trial Act, the case must be dismissed.  But,

based on a balancing of the above factors, the court finds that dismissal without prejudice is
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warranted.  See Salzman, 984 F.2d at 1094 (“The [United States] Supreme Court . . . emphasizes

that dismissal without prejudice is not a toothless sanction but forces the Government to obtain a

new indictment and raises potential statute of limitations problems.”) 

ORDER

For the reasons set forth above, it is hereby ORDERED that the Indictment against Steve

Pyeatt is DISMISSED WITHOUT PREJUDICE.

DATED this 30th day of August, 2006.

BY THE COURT:

TENA CAMPBELL

United States District Judge

















IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

TIMOTHY J. HOOPER and CINDY

HOOPER,

Plaintiffs, ORDER

vs.

NEW CENTURY MORTGAGE, et al., Case No. 2:05-CV-484 TC

Defendants.

It is hereby ORDERED that the Plaintiffs and Defendants Litton Loan Servicing (Litton),

Deutsche Bank National Trust Company (Deutsche Bank), and Scott Lundberg & Associates

(Lundberg) are to mediate their claims through the ADR program set up by the District of Utah. 

The mediation shall occur no later than September 25, 2006.  Litton’s, Deutsche Bank’s, and

Lundberg’s Motions to Dismiss are taken under advisement.  A status conference is scheduled

for October 25, 2006, at 2:30 p.m.     

Dated this 30th day of August, 2006.

BY THE COURT:

TENA CAMPBELL

United States District Judge



IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH CENTRAL DIVISION

STATE OF UTAH and JUAB

COUNTY,

Plaintiffs,      

ORDER ADMINISTRATIVELY           

CLOSING THIS CASE

      vs.

UNITED STATES OF AMERICA,

DEPARTMENT OF INTERIOR,

and BUREAU OF LAND

MANAGEMENT,

    Case No. 2:05-CV-00714 PGC

Defendants.   

IT IS HEREBY ORDERED that the above captioned case filed be administratively

closed and removed from the list of active pending cases.  The parties have represented that the

Answers to the complaint cannot be provided to the court until after the Tenth Circuit issues its

en banc decision in San Juan County, Utah v. United States.  Defendants shall file their answer

or otherwise respond to plaintiffs’ complaint within fifteen days of the issuance of the Tenth

Circuit mandate.  Until that point, the case is to remain administratively closed.  Plaintiffs are

requested to reopen this case upon motion within ten days of the issuance of the Tenth Circuit’s

mandate. 

Dated this 28th day of August, 2006.

By   _______________________________________

       PAUL G. CASSELL

       United States District Judge















































MANNY GARCIA, #3799
Attorney for Defendant Eric Ruiz Aguilar
150 South 600 East #5-C
Salt Lake City, Utah  84102
Telephone: (801) 322-1616
Fax: (801) 322-1628

IN THE UNITED STATES DISTRICT COURT,

DISTRICT OF UTAH, CENTRAL DIVISION
___________________________________________________________________

UNITED STATES OF AMERICA, : ORDER EXTENDING TIME          
                                :  FOR FILING MOTIONS and

                 :  STRIKING THE TRIAL DATE
vs. :

  : Case no.2:06CR00352 DAK
:

  :
MIRKA STJEPANOVIC, : Judge DALE A. KIMBALL

:
Defendant. :

___________________________________________________________________

     This matter coming before the court on Defendant’s motion,

     IT IS HEREBY ORDERED

     1. That the deadline for the filing of pre-trial motions in

this matter be extended from August 28 , 2006, until September 29,th

2006. 

     2. The court hereby continues the trial date until the 6th day

of December, 2006 at 8:30 a.m.  The court further finds that the

time between October 5th, 2006, and the new trial date of December

6, 2006, is excluded from the time calculation under the Speedy

Trial Act.  The Court further finds that the ends of justice are

served by taking this action and taking this additional time  and

this outweighs the public interest in a speedy trial pursuant to 18



U.S.C. Section 3161 (h)(A).

Dated this 30th day of August, 2006.

BY THE COURT:

_______________________
                                   DISTRICT COURT JUDGE
 



Deirdre A. Gorman                       Mark J. Gregersen

205 26  Street, Suite 32 3855 South 500 West Ste.Mth

Ogden Utah 84401 Salt Lake City,Utah 84115

Julie George Richard P. Mauro

P.O. Box 112338 43 East 400 South

Salt Lake City, Utah 84147 Salt Lake City,Utah 84111

Colleen K. Coebergh Candice A. Johnson

348 East South Temple 10 West Broadway Ste.210

Salt Lake City, Utah 84111 Salt Lake City,Utah 84101



MANNY GARCIA, #3799
Attorney for Defendant
150 South 600 East #5-C
Salt Lake City, Utah  84102
Telephone: (801) 322-1616
Fax: (801) 322-1628

IN THE UNITED STATES DISTRICT COURT,

DISTRICT OF UTAH, CENTRAL DIVISION
___________________________________________________________________

UNITED STATES OF AMERICA, : EX-PARTE ORDER AUTHORIZING THE
      : APPOINTMENT OF AN INVESTIGATOR

  :
vs. :

  : Case no. 2:06-CR-00352-DAK
:

  :
MIRKA STJEPANOVIC, : Judge DALE A. KIMBALL
                                :      

Defendant. :
___________________________________________________________________

     Upon ex parte motion of defendant, Mirka Stjepanovic, by and

through her attorney, MANNY GARCIA, with the court being fully

advised in the premises and good cause appearing; 

     IT IS HEREBY ORDERED that an issuance of CJA form 21 for the

appointment of Greg Markham, as an investigator, be and hereby is

approved;

     IT IS FURTHER ORDERED that the fees of such investigator shall

not exceed $2,500.00 without the prior approval and authorization

of the Court.

     Dated this 30th day of August, 2006

BY THE COURT:

_________________________
                              DISTRICT COURT JUDGE



















United States District Court

for the District of Utah

Criminal Pretrial Instructions

The prosecution has an open file policy.  

Issues as to witnesses do not exist in this matter, but

defense counsel will make arrangements for subpoenas, if

necessary, as early as possible to allow timely service.

Counsel must have all exhibits premarked by the clerk for

the district judge before trial.

If negotiations are not completed for a plea by the plea

deadline, the case will be tried.

In cases assigned to Judge Cassell, counsel are directed to

meet and confer about the possibility of a plea, and before

the deadline report to chambers whether the matter will

proceed to trial.



United States District Court

for the District of Utah

Criminal Pretrial Instructions

The prosecution has an open file policy.  

Issues as to witnesses do not exist in this matter, but

defense counsel will make arrangements for subpoenas, if

necessary, as early as possible to allow timely service.

Counsel must have all exhibits premarked by the clerk for

the district judge before trial.

If negotiations are not completed for a plea by the plea

deadline, the case will be tried.

In cases assigned to Judge Cassell, counsel are directed to

meet and confer about the possibility of a plea, and before

the deadline report to chambers whether the matter will

proceed to trial.



United States District Court

for the District of Utah

Criminal Pretrial Instructions

The prosecution has an open file policy.  

Issues as to witnesses do not exist in this matter, but

defense counsel will make arrangements for subpoenas, if

necessary, as early as possible to allow timely service.

Counsel must have all exhibits premarked by the clerk for

the district judge before trial.

If negotiations are not completed for a plea by the plea

deadline, the case will be tried.

In cases assigned to Judge Cassell, counsel are directed to

meet and confer about the possibility of a plea, and before

the deadline report to chambers whether the matter will

proceed to trial.















IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

JANET JAMISON,

Plaintiff,

vs.

SMITH’S FOOD AND DRUG

CENTERS, INC., JENNIFER

BUTTRICK, JEFF SHORT, ZANE DAY,

Defendants. 

ORDER DENYING MOTION FOR

APPOINTMENT OF COUNSEL

Case No.  2:06cv514

Judge Tena Campbell

Magistrate Paul M. Warner

This matter was referred to Magistrate Judge Paul M. Warner by District Judge Tena

Campbell pursuant to 28 U.S.C. § 636(b)(1)(B).  Before the court is Plaintiff Janet Jamison’s

(“Plaintiff”) two Motions for Appointment of Counsel [docket nos. 4 and 8].  Plaintiff filed a

complaint against Defendants Smith’s Food and Drug Centers, Inc., Jennifer Buttrick, Jeff Short,

and Zane Day (collectively, “Defendants”) alleging employment discrimination under the

Americans with Disabilities Act.  The court previously granted Plaintiff's application to proceed

in forma pauperis under 28 U.S.C. § 1915. 

As a civil litigant, Plaintiff has no constitutional right to counsel.  See Moomchi v. Univ.

of N.M., No. 95-2140, 1995 WL 736292, at *3 (10th Cir. Dec. 8, 1995) (unpublished); Carper v.

DeLand, 54 F.3d 613, 616 (10th Cir. 1995); Bee v. Utah State Prison, 823 F.2d 397, 399 (10th

Cir. 1987).  The court may, in its discretion, appoint counsel for indigent parties under 28 U.S.C.

§ 1915(e)(1).  See 28 U.S.C.A. § 1915(e)(1) (West Supp. 2002); Moomchi, 1995 WL 736292, at
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*3; Carper, 54 F.3d at 617; Williams v. Meese, 926 F.2d 994, 996 (10th Cir. 1991).  “The burden

is upon the applicant to convince the court that there is sufficient merit to his claim to warrant the

appointment of counsel.”  McCarthy v. Weinberg, 753 F.2d 836, 838 (10th Cir. 1985).

When deciding whether to appoint counsel, a court should consider a variety of factors,

“including ‘the merits of the litigant’s claims, the nature of the factual issues raised in the claims,

the litigant’s ability to present his claims, and the complexity of the legal issues raised by the

claims.’”  Rucks v. Boergermann, 57 F.3d 978, 979 (10th Cir. 1995) (quoting Williams, 926 F.2d

at 996); accord Moomchi, 1995 WL 736292, at *3; McCarthy, 753 F.2d at 838-39.  Considering

the above factors, the court concludes that in this matter (1) it is not clear yet whether Plaintiff

has asserted a colorable claim, (2) the issues involved are not complex, and (3) Plaintiff is able to

adequately pursue this matter.  Therefore, the court DENIES Plaintiff’s first Motion for

Appointment of Counsel [docket no. 4] and finds the second Motion for Appointment of Counsel

[docket no. 8] to be MOOT.  

DATED this 30th day of August, 2006.

BY THE COURT:

                                                                             

Paul M. Warner

United States Magistrate Judge
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